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GENERATING PROFIT NOT LEGAL 
EXPOSURE IN THE F&I DEPARTMENT



• Compliance is having your dealership’s policies,
procedures, paperwork and practices all in
accordance with the law

• Compliance is not an end point, it is an ongoing
process that must be regularly monitored,
managed and modified

• In order to be effective, a dealership compliance
program must be proactive – not reactive



WHY DEALERSHIP COMPLIANCE IS 
DIFFICULT

• Dealerships are very heavily regulated
• Regulatory activity and interpretations change
• Movement of dealership employees
• Dealerships have many different vendors
• The business is constantly changing
• Difficult for one person to manage
• Technology presents opportunity and risk



DEALERSHIP LEGAL EXPOSURE FROM 
COMPLIANCE VIOLATIONS

• Regulatory agency actions

• Licensing agency actions

• Individual consumer lawsuits

• Class action consumer lawsuits

• Lender agreement violations

• Other contractual obligations



NONCOMPLIANT CAR DEALS: THE 
GREATEST AREA OF DEALERSHIPLEGAL 

EXPOSURE
• Noncompliant documents leave a trail enabling 

violations of law to be easily proven
• Document violations create legal exposure for 

multiple damages and attorney fees
• If there is a document violation in one deal it likely 

occurs in many (if not all) deals and can lead to a 
class action lawsuit



DEALERSHIP DOCUMENT ERRORS
• Required documents missing
• Incorrectly drafted or conflicting documents
• Missing or incorrect disclosures
• Misstated obligations, rights or remedies
• Failure to integrate material statements
• Improper use by dealership employees
• Conflicts with automated systems 



IS YOUR CAR DEAL COMPLIANT?

• Each document has a specific purpose
• Documents should be designed to be part of the

overall “deal”, not in a vacuum to stand-alone
• The “deal” should be reviewed on a regular basis
• The “deal” should be updated any time there is a

change in any aspect of your business model



SOURCES OF DEALERSHIP “DOCUMENTS”
•Document and automotive product suppliers
•DMS, CRM and F&I menu providers
•Banks and finance companies
•F&I and ancillary product suppliers
•Other dealerships and industries
•The internet, seminars and 20 groups 
•Consultants and trainers
•Homemade dealership forms developed to handle 
issues and problems as they have arisen



ITEMS TO CONSIDER WHEN BUILDING A 
DEALERSHIP’S CAR DEAL

• Dealership documents are not just ink on paper or an 
electronic screen, each one has a specific purpose.

• Dealership documents should be designed to be part 
of the overall transaction, not to stand-alone.

• Dealership documents, as well as all automated 
systems and the F&I menu used by a dealership, 
should create a “selling system” for the dealership.



THE FTC LAWSUIT

Federal Trade Commission
v.

Universal City Nissan, Inc., et. al.
Case 2:16-cv-07329

Filed 09/29/16 



FTC LAWSUIT: DEALER FINANCING
Defendants also have subjected consumers,
particularly non-English speakers and individuals with
poor credit, to deceptive, misleading, and unfair
practices when offering add-on products and
services or when arranging financing.
In numerous instances, Defendants have deceptively
claimed that the purchase of an add-on product,
such as GAP insurance or a service contract, is a
condition of the purchase or financing of the vehicle
or will improve the consumer’s chances of obtaining
financing.



Information about the add-on products is often included
in a stack of lengthy, complex, highly technical
documents presented at the close of a long financing
process after an already lengthy process of selecting
a car and negotiating over its price.
In numerous instances, Defendants have selected and
preprinted add-on products on the sales and financing
forms, such as the F&I product menus, pre- contract
disclosures, and the contract, before discussing or
presenting them to the consumer.

FTC LAWSUIT: DECEPTIVE AND UNFAIR 
PRACTICES REGARDING ADD-ON PRODUCTS 



• Defendants’ employees, in numerous instances, have
rushed consumers through the closing process and
have simply indicated to consumers where to sign

• Defendants charged consumers for add-on products
that the consumers did not authorize

• Defendants charged consumers for add-on products
that the consumers had rejected

FTC LAWSUIT: DECEPTIVE AND UNFAIR 
PRACTICES REGARDING ADD-ON PRODUCTS 



• What is the product?
• Backed by a warranty and/or insurance?
• Copy of the warranty available prior to sale?
• How is the product promoted & presented?
• Can all claims be substantiated?
• What are the product’s benefits vs. it’s price?
• Described properly in all documents?
• Placed correctly in appropriate documents?



MENU-SELLING OF F&I PRODUCTS

• The 100% Rule: all of the products, presented         
to all of the people, all of the time 

• Consistency in the F&I presentation
• Assurance all customers receive information
• Improved F&I compliance & customer satisfaction
• Higher F&I penetration when products are explained



COMPLIANCE AND F&I MENU USE 
• The menu structure and layout 
• Labels and terminology used
• F&I presentation & menu must be consistent
• F&I menu & deal documents must be consistent
• Required disclosures made & documents provided
• Coordination of product promotional materials
• Will not cure document issues in the deal



TRANSPARENCY & COMPLIANCE IN F&I 
• Presentation is uniform, consistent and verifiable
• Products and services presented properly
• F&I product pricing is clear
• No mandatory purchase or packing of products
• Customer makes informed decisions
• Financing terms understood
• Paperwork correctly drafted and executed 



HOW TO MINIMIZE LEGAL EXPOSURE FROM 
COMPLIANCE VIOLATIONS

• Conduct a deal audit
• Review your F&I product offerings 
• Review your F&I menu & selling process
• Review your website and 3rd party sites
• Make needed revisions now
• Update and conduct training to reflect changes
• Leverage new technology



The material contained herein was prepared for use in
conjunction with a live seminar presentation. It is
designed to convey information of a general nature and
should not be considered as legal advice. You should
contact professional counsel for specific application of
the subject matter discussed to your business.

THANK YOU FOR PARTICIPATING

Additional information on F&I Department and other dealership
related compliance topics is available at www.KeithWhann.com.



ROYSTER v. TOYOTA MOTOR SALES, U.S.A.
SUPREME COURT OF OHIO

“The car-buying experience may be the most complicated 
mating dance in all of the animal world. It seems a given that 
both parties must engage in half-truths ("I don't know if I can 
afford this"), double meanings ("Let's see if we can make the 
numbers work"), semantic gymnastics ("Priced below 
invoice"), expressions of powerlessness ("Let me talk to my 
manager"/"Let me talk to my spouse") and white lies ("I'm 
talking to someone at another dealership"), before the 
relationship finally culminates in a deal. Once the deal for a 
new automobile is complete, however, the clear language of 
the General Assembly takes over, without any hidden 
meanings or purposely confusing wordplay.”



REPRESENTATIONS & WARRANTIES IN 
LENDER DEALER AGREEMENTS

• The contracts are not subject to any offset, defense or 
counter-claim of any kind.

• All aspects of the transaction comply with applicable 
law.

• Dealership forms comply with all federal, state and 
local laws, rules and regulations.

• Any forms provided by the Lender are for convenience 
only.  Dealer warrants it has reviewed such forms and 
they comply with the law and are appropriate for use.



MAJOR AREAS OF LAW IMPACTING  
DEALERSHIP PAPERWORK

• State UDAP Statutes
• Dealer Licensing Acts
• Vehicle Titling Acts
• Installment Sales Acts
• Credit Services Acts
• Bankruptcy Law
• Privacy Laws
• USA Patriot Act

• Mag-Moss Warranty Act
• Federal Regs M and Z
• FTC Rules & Regulations
• Fair Debt Collection Act
• Fair Credit Reporting Act
• Uniform Commercial Code
• Common Law Fraud
• Negligence Law



RECENT LEGAL ACTIVITY AFFECTING 
DEALERSHIP COMPLIANCE

• Mandatory compliance with Safeguards Rule.
• FTC investigates dealers for privacy compliance.
• Regulators act to aid Spanish speaking consumers.
• “Do-Not-Call” Rules & regulatory actions.
• New FCRA Provisions signed into law.
• FTC updates Guide to the Used Car Rule.
• Federal regulators consider privacy notice revisions.



“The abuses are rampant.  
In almost every motor 
vehicle transaction there is 
some violation in the sale 
of the car. To determine if a 
claim exists, lawyers 
should review paperwork 
from the entire 
transaction.”

WHAT DO CONSUMER LAWYERS THINK     
ABOUT PAPERWORK COMPLIANCE?



ELIMINATING LIABILITY FROM PAPERWORK VIOLATIONS
 IN MOTOR VEHICLE TRANSACTIONS
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THE CUSTOMER PROPOSAL
• Also known as a “worksheet”

• Most dealerships use some document

• It is for negotiating, not closing a transaction

• Watch representations made to consumer 

• Does not obligate consumer to purchase

• Do not use a copy of the Retail Purchase Agreement 







THE TRADE-IN APPRAISAL
• Provides the dealership with important information about 

the vehicle and it’s history.
• Detects potential problems with the vehicle. 
• Enables the vehicle to be properly evaluated.
• Helps ensure that information is available to properly 

represent the vehicle for sale.
• Provides a starting point in the dealership for establishing a 

bona fide error defense. 
• Provides F&I product upsell opportunities and a defense to 

payment packing claims.





LET’S TAKE A TEST DRIVE
•Help the customer select a vehicle.
•Photocopy their drivers license.
•Photocopy their insurance card.
•Put a dealer plate on the vehicle.
•Give the customer the keys.
•Hope nothing bad happens.
•If something does happen, be prepared to fix or 



THE TEST DRIVE AGREEMENT
•Allows the dealership to obtain information                   
required by applicable law and pursuant to the 
dealership’s insurance policy. 
•Protects dealership’s interest in the vehicle.
• States the consumer's obligations.
•States when the vehicle must be returned.
•Safeguards the dealership from liability.
• Limits who may drive the vehicle/requires compliance 
with applicable law.
•Remember, there are differences between test drive, 
rental and loaner agreements.





CONSUMER PRIVACY ISSUES
The Gramm-Leach-Bliley Act regulates the privacy 
practices of “financial institutions”, which is defined 
broadly enough to include motor vehicle dealerships. 
Compliance with The Act was mandatory by July 1, 
2001. The Act requires three types of notices be 
given to consumers under certain circumstances:

(1) An Initial Privacy Notice 
(2) An Annual Privacy Notice 
(3) An Opt-Out Notice 



THE PRIVACY POLICY
The Privacy Policy must accurately reflect the dealership’s 
business practices, including:

•Types of information collected and shared with specific 
examples.

•Types of third parties that may receive the information with 
specific examples.

•How the Dealership protects the confidentiality and 
security of the information.

•The right to opt-out of information sharing not otherwise 
permitted by law.





THE USA PATRIOT ACT
Signed into law October 26, 2001. Designed to
strengthen law enforcement’s ability to investigate
and penalize money laundering and disrupt terrorist
financial networks. Civil and criminal penalties for
non-compliance range from between twice the
amount of the transaction and not more than $1
million dollars for any one violation, and may include
complete forfeiture of accounts and property involved
in the transaction.



PRESIDENTIAL EXECUTIVE ORDER 13224

Effective September 2001, US citizens are prohibited
from entering into “any transaction or dealing” with
individuals or entities posing a significant risk of
committing or supporting terrorist attacks. A blocked
persons list has been developed by the Office of
Foreign Asset Control. Penalties for noncompliance
include fines of up to $500,000, imprisonment and
seizure of assets.





THE USA PATRIOT ACT

• Section 326 requires verification of identification

• Section 352 requires the establishment of anti-money 
laundering programs

• Section 365 requires reporting of certain cash 
transactions



THE FTC SAFEGUARDS RULE 
• Designate an employee to coordinate an information 

security program.
• Identify reasonably foreseeable risks to the security 

and confidentiality of customer information and 
assess the sufficiency of current safeguards.

• Assure that contractors/service providers maintain 
appropriate safeguards and require them by contract 
to do so.

• Reassess and adjust the program.
• Compliance was mandatory May 23, 2003.
• Penalty $11,000/day retroactive to 5/23/03.



WARRANTIES: AN OVERVIEW
A warranty is a promise by a manufacturer or seller to
stand behind its product. Generally speaking, there are
two types of warranties businesses give consumers
with the sale of a product: “Implied” warranties and
“Express” warranties. There are also two types of
implied warranties, “Merchantability” and “Fitness for a
Particular Purpose”, and express warranties, “Full” and
“Limited”.







FTC USED CAR BUYERS GUIDE
• Must be posted before vehicle is offered for sale.
• Prominent & conspicuous posting/must be readable.
• May be removed for test drives.
• Buyer receives a copy at the time of sale.
• Wording, type style & size and format are specified.
• 100% black ink on white paper, at least 11 x 7 1/4.
• Colored ink permitted to fill in the blanks.
• Signature line optional, must contain disclosure.







THE DEPOSIT RECEIPT

All deposits should be evidenced by a dated receipt 
containing the following information:
• Vehicle description (year, make, model & vin)
• Details of the transaction
• Time period the option to purchase is binding
• Whether the deposit is refundable/conditions







IF YOU DON’T REVIEW YOUR 
FORMS, SOMEONE ELSE WILL!





RETAIL PURCHASE  AGREEMENT
State Motor Vehicle Codes require every retail sale 

of a motor vehicle to be preceded by a written contract 
that contains all of the agreements of the parties.

State UDAP Statutes have declared it to be an unfair 
and deceptive act or practice for a motor vehicle 
dealer to fail to integrate into any written sales 
contract, all material statements, oral or written, made 
prior to obtaining the customer’s signature on the 
written contract. 



PURCHASE  AGREEMENT ISSUES
• Complete vehicle description 
• Documentary & dealer service fees
• Integration of material statements
• Warranty statement & disclaimer language
• Dealer obligations, rights & remedies
• Customer obligations, rights & remedies 
• Inclusion of various required disclosures 
• Integration of Buyers Guide information
• Lack of consistency with other documents
• Wording, type size & style, document layout







THINK YOU SELL CARS OVER THE 
INTERNET? - THINK AGAIN!

• Dealership licensing issues

• Selling at the dealership location

• Jurisdictional issues

• Paperwork for the transaction

• Lender Agreement issues



MAGNUSON-MOSS WARRANTY ACT
WRITTEN WARRANTY REQUIREMENTS

The Magnuson-Moss Warranty Act covers written
warranties and requires manufacturers and sellers of
consumer products to provide consumers with
detailed information about the warranty coverage for
those products. The Act requires the written
warranty to disclose specific information, clearly and
conspicuously in a single document, using simple
and readily understood language.



• Who can enforce the warranty
• What is covered by the warranty
• What the warrantor will do if there is a defect
• Time period of the warranty duration
• Explanation of how to obtain warranty repairs
• Listing of any customer obligations
• Any limitation on implied warranties
• Exclusion/limitation of consequential damages
• Purchaser’s legal rights

MAGNUSON MOSS WARRANTY ACT 
WRITTEN WARRANTY REQUIREMENTS





DELIVERY TERMS AND CONDITIONS

 It is further understood and agreed that these Delivery Terms
and Conditions are attached to and form a part of the Purchase
Agreement between ABC motors (seller) and the Buyer for the
following described motor vehicle:

Year _____ Make __________ Serial Number __________________

In the event the financial institution chosen by Seller does not
accept Sellerʼs assignment of Buyerʼs Conditional Sales Agreement
within five days of the date of this Order, or in the event Seller in itʼs
sole discretion deems it to have been furnished with any faulty,
inaccurate or false information of any kind (verbal or written) by Buyer
relating to this transaction, Buyer will promptly return the above
described vehicle to Seller.

Buyer authorizes Seller to take whatever action Seller deems
necessary to restore possession of the vehicle to Seller and Buyer
agrees to pay all losses, costs, expenses and damages arising out of
Buyerʼs possession of the vehicle including but not limited to
attorneyʼs fees where an attorneyʼs services are secured by Seller to
restore possession of the vehicle.

I/We have read the Supplemental Terms and Conditions set forth
herein and agree to them as part of the Order for the above described
motor vehicle and acknowledge receipt of a copy of the Supplemental
Terms and Conditions.

Dated this ________ day of _____________ 19 ______.

Witness:
__________________________ Buyer _______________________

__________________________ Buyer _______________________



SPOT DELIVERY AGREEMENTS

State UDAP statutes generally require any delivery
of a motor vehicle which is contingent on financing
approval to be reflected in a written agreement. This
agreement must also be integrated into the Retail
Purchase/Lease Agreement for the transaction.





SPOT DELIVERY AGREEMENTS
• Must be in writing and properly integrated into the 

appropriate documents
• Consider the differences in how purchase and lease 

transactions are structured
• A “traditional” spot delivery is contingent upon 

financing approval
• A “subprime” spot delivery is contingent upon 

finding a third party who will accept the assignment 
of the retail installment contract

• A “buy here - pay here” spot delivery is contingent 
on the customer satisfying any stipulations that exist



TRADITIONAL FINANCING SCENARIO

Consumer

Dealer

Lender

Dealer
Agreement

© 2001 Keith E. Whann

Finance Agreement

Contractual
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Retail Purchase Agreement

Contract Rights Bankruptcy Trustee Bankruptcy Trustee Consumer Rights



SUBPRIME FINANCING SCENARIO

Consumer

Dealer

Lender

Dealer
Agreement
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GENERATING F&I INCOME 

• Financing the transaction
• Service contracts 
• Auto appearance products
• Window etch-theft deterrent products
• GAP products
• Credit insurance
• Other related products & services



NAAG RESOLUTION STATES PAYMENT 
PACKING POSITION

“It is a deceptive practice of misrepresenting monthly 
payments to consumers during auto sales and lease 
negotiations in order to facilitate the sale of automobile-
related products and services”.
“Some automobile dealers use “packed” payment schemes 

and inadequate disclosure to deceive consumers into 
believing that services such as credit insurance, automobile 
service contracts, chemical protection, and security devices 
are included or provided “free” in the purchase or lease 
contract or are discounted or that such products and services 
are not optional when financing a vehicle.”



DEALERSHIP BENEFITS FROM
MENU-SELLING F&I PRODUCTS

•The 100% Rule: All of the products, are presented to 
all of the people, all of the time 
• Improved F&I profitability
•Consistency in the F&I presentation
•Assurance all customers receive information



AREAS OF CAUTION WHEN
MENU-SELLING F&I PRODUCTS 

• Watch the menu layout 
• Labels and terminology used
• F&I presentation & menu must be consistent
• F&I menu & paperwork must be consistent
• Contents of product promotional materials
• Customer Signatures
• Will not cure paperwork problems













THE DELIVERY CONFIRMATION
• Also known as a “Due Bill” or “We Owe”
• Records any items still owed to the customer
• Used to substantiate nothing was promised
• Retail Purchase Agreement integration
• Confirms consumer’s opportunity to inspect vehicle 

and found it free from reasonably discoverable defects
• Verifies consumer is satisfied and understands the 

transaction, bringing closure to the deal
• Can also be used to disclose other items, such as that 

any F&I products were purchased voluntarily







CUSTOMER DELIVERY CHECKLIST
• This is an elective form
• It is also known as a “Heat Sheet”
• Reinforces the Delivery Confirmation
• No new customer promises
• Should only confirm existing rights and/or 

responsibilities of the parties
• Confirms the consumer is satisfied with the vehicle 

and understands the transaction
• Provides information about the products and 

services offered by the Dealership





AUTHORIZATION TO RELEASE PAYOFF 
INFORMATION

•Provides Dealership with the ability to obtain 
protected nonpublic personal information

•Documents lienholder/lessor information and quoted 
payoff

•Describes the Dealership’s and Customer’s 
obligations concerning accuracy of payoff

•Authorizes the release of the Certificate of Title to the 
Dealership





INSURANCE COVERAGE ACKNOWLEDGEMENT
• Confirms the customer’s obligation to maintain 

insurance coverage.
• Sets forth the minimum coverage requirements and 

allowable deductibles.
• Should only reinforce existing rights and obligations 

of the parties.
• Can help satisfy the dealership’s obligation in 

lender agreements to verify insurance coverage.









THE DEAL JACKET 

• Provides for easy storage of documents. 
• Assists dealership personnel in ensuring that the 

transaction is completed properly.
• Captures information which protects the dealership 

from consumer litigation.
• Helps provide a basis for the establishment of a 

bona fide error defense to claims filed under state 
and federal law.







ARBITRATION AGREEMENTS
Enforceability depends upon the jurisdiction you are 
located in and how the Agreement is drafted.  Factors 
to be considered include:
• One-sided provisions.
• Excessive costs for the consumer.
• Which parties & claims are covered.
• Rules for the Arbitration proceeding.
• Notice that certain rights to file suit and/or participate 

in a class action are waived.





GOODWILL REPAIRS
A dealership may perform a repair at no charge, but 

should be cautious when doing so.  When a repair is 
performed on a vehicle sold “as-is” or when the 
dealership is not otherwise obligated to perform the 
repair, the “goodwill” nature of the repair along with 
the fact a warranty is not being created must be 
communicated in writing to the customer. Failure to do 
so results in the creation of a warranty on the vehicle 
and the dealership being liable for future repairs to the 
vehicle.





MINIMIZING DEALERSHIP EXPOSURE FROM 
PAPERWORK VIOLATIONS 

•Conduct compliance assessment of your car deal
•Revise/update dealership forms as needed
•Conduct a dealership compliance audit
•Update training programs
•Update F&I menu and related documents
•Review and update automated systems
•Review joint marketing agreements
•Review lender dealer agreements



The material contained herein was prepared for use in 
conjunction with a live XXXXXXX Seminar presentation.  
It is designed to convey information of a general nature 
and should not be considered as legal advice.  You 
should contact professional counsel for specific 
application of the subject matter discussed to your 
dealership.

THANK YOU FOR PARTICIPATING



OTHER SALES RELATED  FORMS 

• Notice of Optional Credit Insurance
• Notice to Co-signer
• Acknowledgement of As-is Sale
• Acknowledgement of Voluntary Resign
• Arbitration Agreements
• Various State Specific Disclosures


